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Report of the 34" Anniversary of the Tiananmen Square Massacre:

HK Government Committed Human Rights Violations by
Interfering with Commemoration
Restricting Personal Liberty
And Defying Local Laws and International Standards
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June 4 of this year marks the 34" anniversary of the Tiananmen Square Massacre. Hong Kong
people should have been able to exercise their constitutionally protected rights to freedom
of speech and assembly to mourn the victims and express their views in a peaceful manner.
However, the Hong Kong government deployed a large number of police officers to heavy-
handedly surveil the people and interfere with the commemoration activities in various
districts. The extent of severity and asperity was unprecedented.

Based on public information, Hong Kong Centre for Human Rights (“HKCHR”) has compiled
and studied in detail the events that took place before, on and after June 4. We discovered a
worrying trend that the Hong Kong government has adopted a number of new strategies
which lack a solid legal basis. Its actions in a number of areas have clearly infringed basic rights
of individual citizens, and violated local laws as well as international human rights standards.

A. Warnings in advance as a deterrent

As reported by Ming Pao, the vice chairman of the League of Social Democrats Dickson Chau,
former member of the Hong Kong Alliance in Support of Patriotic Democratic Movements of
China Leung Kam-wai and a number of other activists have received phone calls from the
police before June 4. The police asked them what they were going to do on that particular
day.

The police even made very specific requests to some of them, including not to go to Victoria
Park on June 4 or not to mourn on social media. Leung said the police told him "just do not
go out if it is not necessary" which made him feel pressured. The police responded to the
media without confirming whether they had contacted the activists, only saying that they
would handle the situation according to the actual situations.*°

HKCHR is very concerned about the police’s actions. Article 27 of the Basic Law, article 17 of
the Hong Kong Bill of Rights and article 4 of the National Security Law (“NSL”) guarantee the
right to free peaceful assembly. According to the Public Order Ordinance, an assembly of not
more than 50 persons does not even need to notify the police in advance, meaning that it can
go ahead without a Letter of No Objection issued by the police. Therefore, the police should
never presume that any activities of the activists on June 4 must be illegal, nor should they
have warned them in advance, let alone explicitly asked them not to go to a certain place or
not to leave their homes.

The International Covenant on Civil and Political Rights (“ICCPR”) applies to Hong Kong, and
has been incorporated into domestic laws via the Hong Kong Bill of Rights Ordinance. When
interpreting the provisions of the ICCPR, the UN Human Rights Committee has explicitly stated
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that authorities may not require pledges or undertakings from individuals not to organize or
participate in future assemblies. Conversely, no one may be forced to participate in an
assembly.#! The Committee also observed that the ICCPR protects peaceful assemblies
wherever they take place (outdoors, indoors and online) and whatever the forms (including
protests, sit-ins and candlelit vigils). > States parties are also obliged to allow peaceful
assemblies to take place without unwarranted interference and to facilitate the exercise of
the right and to protect the participants.*3

The Hong Kong Court of Final Appeal (“CFA”) has pointed out that “[t]he freedom of peaceful
assembly is a fundamental right. It is closely associated with the fundamental right of the
freedom of speech. The freedom of speech and the freedom of peaceful assembly are
precious and lie at the foundation of a democratic society.”#* Approving the Committee’s
opinion, the Court stated that the government has a positive duty to take reasonable and
appropriate measures to enable lawful assemblies to take place peacefully.*

The spokesperson of HKCHR said:
“Not only did the police fail to facilitate the activists' exercise of their right to assembly,
but they also prevented them from exercising this fundamental right by making
threatening phone calls without any legal basis. The police’s actions were a blatant

violation of the ICCPR and the legal principles affirmed by the CFA.”

B. Using public power to harass people and violate freedom of speech

In addition to preventing the public from participating in assemblies, the government also
harassed the people and infringed on their freedom of speech in various ways. After the
grocery store, founded by former pro-democracy district councillor Debby Chan, announced
in May the distribution of candles, a number of government departments took turns to
inspect the store. In the morning of the day after June 4, the police suddenly removed the
candlelight banner hanging outside the store, and in the evening brought Chan to the police
station for the purpose of investigation. The police later told the media that the banner was
suspected of having seditious intent under the Crimes Ordinance.*®

41 General Comment No. 37 on Article 21 (Right of peaceful assembly), para. 66,
https://www.ohchr.org/en/documents/general-comments-and-recommendations/general-comment-no-37-
article-21-right-peaceful

42 |bid, para. 6

43 |bid, para. 8

44 Leung Kwok Hung v HKSAR [2005] HKCFA 41, https://www.hklii.hk/eng/hk/cases/hkcfa/2005/41.html

% ibid
4https://thecollectivehk.com/%e7%87%ad%e5%85%89%e7%85%bd%e5%8b%95%ef%bc%9f%ef%bd%9c%e8
%a5%bf%e5%a4%9a%e9%96%98%e5%a4%96%e7%87%ad%e5%85%89%e6%a9%ab%e9%al%8d%e3%80%80
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Another store owned by former pro-democracy district councilor Katrina Chan started in mid-
May to display electronic candles with printed words related to June 4. On June 4, a group of
police officers suddenly surrounded her store, saying that her display of candles might violate
the crime of seditious intent and warning her to put them away immediately.*’

The police crackdown also extended to other areas unrelated to mourning. On the night of
June 4, police towed a private car with the license plate "US 8964" in Causeway Bay.*® A
singer’s birthday happens to be June 4 and thus her fans parked an ice-cream truck in
Mongkok to give away free ice-cream before the police asked them to leave on the grounds
that it was a "sensitive day".*® Hong Kong Public Opinion Research Institute originally planned
to release on June 6 its “June 4th Anniversary Survey Report”. However, it decided to cancel
the release “in response to suggestions from relevant government department(s) after their

risk assessment”.>0

HKCHR believes that the government's actions constitute a serious infringement of freedom
of expression. The offence of seditious intent under sections 9 and 10 of the Crimes Ordinance
only focuses on acts intended to cause hatred or contempt for the government, to bring into
hatred against the administration of justice, or to incite others to break the law. Even adopting
the most restrictive interpretation of the provisions, no reasonable person could regard a
commemorating banner or candle which did not criticize the government at all as having a
seditious intent. It is clear that the police were not able to justify their suppression of free
speech on any other solid legal basis, so that they resorted to abusing the seditious intent
offence even in such a far-fetched manner.

In any event, the seditious intent offence is an obsolete crime created in the British colonial
era and is incompatible with international human rights standards today. It has long been
abolished in common law jurisdictions such as the United Kingdom, New Zealand and Ireland.
In its Concluding Observations last year, the Human Rights Committee expressed concern
about this law and recommended that the Hong Kong government to abolish this offence and
review the relevant cases to ensure that no one would be prosecuted or targeted for
exercising freedom of expression.! However, it is very disappointing that the Hong Kong

47 https://news.mingpao.com/pns/%e8%a6%81%e8%81%9e/article/20230605/s00001/1685904355445

*® https://www.am730.com.hk/ZH1/ 70U 34-F/52 i us8964 SRk E i E - T 5 [MUE R B pA Y F I E
1411/380769
4https://www.inmediahk.net/node/%E7%A4%BE%E9%81%8B/collar%E8%A8%B1%ES%BB%BC%E5%85%AD%
E5%9B%9B%E7%94%9F%E6%97%A5-
%E9%9B%AA%E7%B3%95%E8%BB%8A%E6%97%BA%E8%AT7%92%E6%87%89%E6%8F%BA4%E8%A2%AB%ES%A
D%A6%E8%B6%95%E9%9B%A2%EF%BC%IA%EG6%95%8F%E6%84%IF%E6%97%A5%ES5%AD %90

50 https://www.pori.hk/press-release-en/2023-06-06-pm.html?lang=en

51 Para. 16,

https://tbinternet.ohchr.org/ layouts/15/treatybodyexternal/Download.aspx?symbolno=CCPR%2FC%2FCHN-
HKG%2FCO%2F4&Lang=en
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government has so far refused to accept the recommendations and insists on continuing to
suppress free speech by utilizing this offence.

C. Abuse of the stop-and-search power in defiance of the laws

According to our study based on media reports, among the large number of people stopped
and searched by the police on June 4, at least 12 people were stopped and searched
unreasonably and without legal basis. They were targeted for reasons such as wearing black
shirts and pants®?, holding flowers®>3, taking pictures at the scene>*, turning on the flashlight
of the cell phone>, holding electronic candles or candles>®, intending to go to the original site
of the Pillar of Shame®’, handing out commemoration material®®, and holding books related
to the massacre®®. One of the searched citizens even told the media that after the police asked
him to unlock his mobile phone, they took it away and checked its contents and messages.®°

We are concerned about the police actions which lacked clear legal grounds. Many people
have the misunderstanding that the police have a legal power to, with or without reasons,
randomly stop and search people, and ask for ID cards, and that people must cooperate
unconditionally in all cases. However, the fact remains that the police never have such
unfettered power under Hong Kong laws.

1. According to section 54 of the Police Force Ordinance, if a police officer finds any
person who acts in a suspicious manner, or any person whom the officer reasonably
suspects of having committed/ being about to commit/ intending to commit any
offence, it shall be lawful for the officer to stop the person and demand his production

of ID card, to detain the person for a reasonable period, and to search the person for
anything that is likely to be of value to the investigation. As the Court of First Instance
(“CFI”) held, a police officer who seeks to exercise such power must rely on some

objective facts as the basis of his conclusion that the stopped person has acted

suspiciously.5?

52 https://news.mingpao.com/ins/%E6%B8%AF%E8%81%9E /article/20230604/s00001/1685872340430
53https://www.inmediahk.net/node/%E7%A4%BE%E9%81%8B/%E3%80%90%E5%85%AD%E5%9B%9B34%E 3%
80%91%E6%IB%BE%ES%81%A5%E6%88%90%ES5%B8%B6%ES%87%91%E8%8A%B1%ES5%88%B0%E7%B6%AD
%ES5%9C%92%E5%A4%96-%E8%AD%AGY%E6%88%AA%E6%IF%AS%ES%BEY%8CHE6%94%BEBE8%A1%8C

54 https://www.hk01.com/article/905051

55 https://news.mingpao.com/pns/%e8%a6%81%e8%81%9e/article/20230605/s00001/1685904349837

%6 ibid

57 https://news.mingpao.com/pns/%e8%a6%81%e8%81%9e/article/20230605/s00001/1685904353579

58 https://www.hk01.com/article/777628

59 https://news.mingpao.com/pns/%e8%a6%81%e8%81%9¢e/article/20230605/s00001/1685904349837

60 https://web.archive.org/web/20230604140921/https:/www.i-
cable.com/%E9%A6%96%E9%A0%81%E6%96%B0%ES8%81%9E/135359/%E5%85%ADY%ES5%IB%IB34%E5%91%
A8%E5%B9%B4-
%E8%ADY%A6%E6%96%B9%ES%8A%85%E9%91%BC%E7%81%A3%E4%B8%80%E5%B8%B6%E6%88%92%E5%8
2%99-%E4%B8%AD%E8%81%AF%ES%BE%A6%ES5%A4%96%ES5%81%ICHE6%B3%SA%ESHADRAGL/

51 Wong Tsz Yam v Commissioner of Police [2009] HKCFI 1679, para. 13-15,
https://www.hklii.org/eng/hk/cases/hkcfi/2009/1679.html
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2. Section 17C of the Immigration Ordinance empowers the police to request a person
to produce his ID card. But the CFl has held that the power could only be exercised for
purposes connected with immigration control under the Immigration Ordinance.®?

3. Section 33 of the Public Order Ordinance provides that where a police officer
reasonably believes that an unlawful assembly or riot has been/ is being/ may be

committed with offensive weapons in any place, he may within the vicinity of such

place stop and search any person.

4. According to section 49 of the Public Order Ordinance, where a police officer
reasonably believes that it is necessary for the purpose of preventing, detecting or
investigating any offence, the officer may require any person to produce proof of his

identity for inspection.

In other words, the law does not allow the police to stop and search people for no reason.
Such operation must be based on the above provisions and meet the relevant conditions. As
the CFl put it in a case decided last year, police officers are not allowed to stop and search a
person at will, and when there is a reason to do so, they must inform the person of the reason
if circumstances permit.®® The CFl also pointed out that the police officers in that case had
stopped the subjects without any reason to believe that they were acting suspiciously, which
was clearly not in accordance with the law and did not prove that the police officers were in
the due execution of his duty, and thus the subjects were entitled to disregard their
requests.®*

The Human Rights Committee has pointed out that power of “stop and search” applied to
assembly participants must be exercised based on reasonable suspicion of the commission or
threat of a serious offence, and must not be used in a discriminatory manner. The mere fact
that authorities associate an individual with a peaceful assembly does not constitute a
reasonable ground for stopping and searching them.® The Committee also observed that the
use of flags, uniforms, signs and banners is to be regarded as a legitimate form of expression
which should not be restricted, even if such symbols are reminders of a painful past.%®

HKCHR believes that the behaviors of or the objects possessed by the 12 people searched on
June 4 were not threatening or offensive at all. Not only were they not suspicious, but they

52 Kwok Wing Hang v Chief Executive in Council (No 2) [2019] HKCF| 2820, para. 181(3),
https://legalref.judiciary.hk/Irs/common/ju/ju frame.jsp?DIS=125452

63 F AL LTI 37 26 A7 [2022] HKCFI 2647, para. 50-59, https://www.hklii.hk/cgi-
bin/sinodisp/chi/hk/cases/hkcfi/2022/2647.html

54 ibid

55 General Comment No. 37 on Article 21 (Right of peaceful assembly), para. 83

%6 |bid, para. 51
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also have no relevance to any illegal behavior (some were stopped for taking photos). On June
4, there were no signs of unlawful assembly or riots in Hong Kong, and the police did not raise
any issues related to immigration control. Therefore, there was no legal grounds for the police
to stop and search the 12 citizens, or even other citizens who were not reported by the media.
The only reasonable inference is that the police deliberately harassed and intimidated the
public by stopping and searching them, thereby preventing them from fearlessly exercising
their freedom of speech and freedom of assembly.

Besides, the police have no power to access the contents of a person's mobile phone unless
they have obtained a search warrant issued by a court. A person is not obliged to unlock his
cell phone under any circumstances. The Court of Appeal has made it clear that, under existing
law, the police simply do not have any power to compel people to provide their cell phone
passwords. Although the police may in exceptional circumstances access the contents of a
person's phone without a court order (assuming the phone is unlocked), this power is,
according to the judgment, only applicable to arrested persons and does not extend to people
who are merely searched on the street and then released.®’

Another tactic used frequently in recent days is that the police would claim that they suspect
the cell phone was a stolen property, and therefore ask the citizen to prove his ownership by
unlocking it. However, the police usually are not able to provide any objective evidence to
support their suspicion. Also, in light of the principle of presumption of innocence, a citizen
has no duty to prove that he is innocent.

Even if the police invoke the draconian NSL and its Implementation Rules, the police can check
the content of a person’s phone without court orders only when an authorization is issued by
an officer not below the rank of Assistant Commissioner of Police.®® An ordinary front-line
officer does not have such power. Thus, it was plainly unlawful for the police officer to
demand the citizen to unlock his phone and to read its content on June 4.

D. Groundless arrest and restriction of personal liberty

The police said a total of 4 people were arrested and another four were "brought back” to the
police station for further investigation on June 3; while one person was arrested and another
23 people were "brought back” to the police station for further investigation on June 4.%°

7 Sham Wing Kan v Commissioner of Police [2020] HKCA 186 > https://www.hklii.org/cgi-
bin/sinodisp/eng/hk/cases/hkca/2020/186.html

58 Implementation Rules for Article 43 of the NSL, section 3 of schedule 1

69 https://www.police.gov.hk/ppp en/03 police message/pr/press-release-
detail.htm|?refno=P202306040001
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HKCHR found that all those arrested or taken (who have been reported by the media) did not
commit or attempt to commit any violent acts. The vast majority of them only mourned
peacefully, with some of them were arrested or taken away merely because of standing
silently with black papers’®, holding June 4 books’? or turning on the flashlight on the cell
phones’?.

As mentioned above, the Human Rights Committee observed that States Parties are obliged
to allow peaceful assemblies to take place without unwarranted interference. It must also be
noted that the ICCPR protects spontaneous assemblies as well.”> The Committee further
opined that "preventive detention” that keeps targeted individuals from participating in
assemblies may constitute arbitrary deprivation of liberty, which is incompatible with the
right of peaceful assembly. Such detention may be used only in the most exceptional cases,
for no longer than absolutely necessary and only where the authorities have proof of the
intention of the individuals involved to engage in or incite acts of violence during a particular
assembly, and where other measures to prevent violence from occurring will clearly be
inadequate.”*

Also, the Committee stressed that governments must leave it to the participants to determine
freely the purpose or any expressive content of an assembly. The approach of the authorities
to peaceful assemblies and any restrictions imposed must therefore in principle be content
neutral.” In other words, as long as the people do not use violence or break the law, they
have every right to decide the form of mourning and the material they use.

The most worrying trend in the anniversary of this year is the police’s new tactic to restrict
people’s personal liberty — taking individuals to police stations without indication of arrests,
as a de facto form of preventive detention. Generally speaking, Hong Kong law does not
authorize the police to remove a citizen from a place and restrict his personal liberty by way
of "taking him to police stations"; and if there is no formal arrest, a citizen is not obliged to
assist the police in their investigation. Thus, the most the police can do is to ask a citizen to
voluntarily leave the scene with them.

"Ohttps://www.inmediahk.net/node/%E7%A4%BE%E9%81%8B/%E3%80%90%E5%85%AD%ES5%9B%9B34%E3%
80%91%E8%ADBAEKE6%96%BI%ES%8A%E5%ES%91%BCHE7%81%A3%ES5%B8%B6%E8%B5%BO%ES%87%B3
%E5%B0%916%E4%BA%BA-

%E8%97%9D%E8%A1%93%ES5%AE%B6%E4%B8%89%E 6%9C%A8%EF%BC%IA%EINAE%II%E6%BE%AF%EL%B
A%BA%ES5%94%94%E5%A5%BD%E9%A9%9A
https://www.inmediahk.net/node/%E7%A4%BE%E9%81%8B/%E3%80%90%E5%85%AD%E5%9B%9B34%E3%
80%91%E7%8E%8BY%ES5%A9%86%ES5%A9%86%E6%8C%81%ES%AEAENE8%EA%B1%E8%88%89%E3%80%8C
%E4%BA%94%E4%B8%80%E3%80%8D%E6%89%8B%ES5%8B%A2-
%E8%A2%ABWES%B8%BE6%EL%B8%SANE8%AD%AGKEE%BB%EA
72https://www.facebook.com/hkcitycreation/posts/pfbid02T8ZpShRXwkjadete ArXDfCv36PHYJD2HJ1zucPw22K
GxnEA1Rxf2sFrbrM1r4VLQl

73 General Comment No. 37 on Article 21 (Right of peaceful assembly), para. 14

74 |bid, para. 82

75 |bid, para. 22
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However, according to media reports, it is very likely that those who were taken away on June
4 were either forcibly taken to police vehicles by the police, or involuntarily boarded police
vehicles under police intimidation. For example, when a man holding an electronic candle was
taken to a police car in Victoria Park, he complained to reporters on the scene, "l am just
sitting here with a candle, and that leads to my arrest”.”® Another woman also cried out when
she was told that she had to be taken away.”” According to the press release of the Hong Kong
Journalists Association, the former chairperson of the Association Mak Yin Ting was warned
by the police officers that she would be moved to the police car if she did not cooperate, so
she finally gave in and got into the car.”® It is very clear that these people did not leave
voluntarily, but were taken away by the police by force or threat.

The spokesperson of HKCHR said:

“We urge the police to immediately stop restricting people’s personal liberty under
the guise of 'bringing them back to police stations'. Under all circumstances, the police
should only arrest a citizen when it is necessary, and should not deprive a citizen of
his personal liberty by ways other than a formal arrest, for otherwise such action
would constitute unlawful detention. If the police need assistance from citizens, they
should clearly explain their reasons and tell the people that their assistance is
completely voluntary.”

“Finally, we must reiterate that the government should not abuse the name of
national security to restrict people's rights at will. The Human Rights Committee has
stated that national security may serve as a ground for restrictions if such restrictions
are necessary to preserve the State’s capacity to protect the existence of the nation,
its territorial integrity or political independence against a credible threat or use of
force.” We believe that there is no basis for the government to prevent people from
mourning because there is no way that a peaceful mourning event could jeopardize
national security.”

-End -

76 https://news.mingpao.com/pns/%e8%a6%81%e8%81%9¢e/article/20230605/s00001/1685904349837

77 https://news.mingpao.com/ins/%e6%b8%af%e8%81%9e/article/20230604/s00001/1685872340430
78https://www.facebook.com/HKJA.official/posts/pfbid02NMPgKZYdag9DQLRy7k6Ltz7yJWM4vH3Dth72vn6uo
TYLLnZr9sHfMisteL6wJDHnI

79 General Comment No. 37 on Article 21 (Right of peaceful assembly), para. 42
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